
 

 

Honorable Chairman Robert Boyles and Members of the Planning Board   
Honorable Chairman Terry Metcalfe and Members of the Zoning Board of Appeals 
Town of Amenia Town Hall 
4988 Route 22 
Amenia, New York 12501 
 

Re: SBA 2012 TC Assets, LLC 
 Telecommunications Tower Renewal 

Route 44, Amenia, NY 
 

Dear Members of the Planning Board and Zoning Board of Appeals: 
 
 This firm represents SBA 2012 TC Assets, LLC (“SBA”, or the “Applicant”), with respect 
to its Special Use Permit, area variance and Site Plan renewal requests for the existing 
telecommunications tower and facility (the “Facility”) located on an approximately 10.5-acre parcel 
at Route 441 within the RA “Rural Agricultural” Zoning District and identified as Grid Number 
13200-7067-00-572230-0000. SBA is the lessee of the Property. 
 

By resolution dated January 9, 2002, the Zoning Board of Appeals (the “Zoning Board”) 
granted a Special Use Permit to Nextel of New York, Inc., for installation of the Facility and an area 
variance to permit construction of a one-hundred twenty (120’) foot monopole, fifty (50’) feet 
higher than the maximum height permitted under the Zoning Law of the Town of Amenia (the 
“Zoning Law”). The Planning Board followed by granting site plan approval for the Facility on 
February 7, 2002.  
 

Pursuant to the Zoning Ordinance of the Town of Amenia (the “Zoning Ordinance”) as well 
as the terms of the aforementioned resolutions, the approvals were granted for a period of ten (10) 
years. Accordingly, approval renewals were sought and granted by both boards on December 15, 
2011 for TowerCo Assets LLC (“TowerCo”), Nextel’s successor in interest. SBA subsequently 
acquired the TowerCo Asset LLC entity on October 1, 2012.  

 
1 The Facility is situated in the wooded area just north of the “hairpin” turn on Route 44.  
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Since its installation, the Facility has enabled Nextel (now Sprint Spectrum L.P., d/b/a “T-
Mobile Sprint”) to provide federally licensed wireless telecommunications services to the Town of 
Amenia. To maintain these essential public services, the Applicant respectfully requests renewal of 
its Special Use Permit, Site Plan, and area variance approvals for an additional ten-year period.  
 

In support of our client’s request, we are providing to you the following documents for your 
consideration2, together with checks for the required application fee and escrow account: 
 

1) 2002 resolutions of approval from the Planning Board and Zoning Board of Appeals; 

2) 2011 renewal resolutions from the Planning Board and Zoning Board of Appeals; 

3) Authorization of Agent; 

4) Special Permit / Site Plan Application; 

5) Land Use Application;  

6) Agricultural Data Statement; 

7) Escrow Agreement; 

8) Landscaping Inspection Report from Taconic Site Design & Landscape Architecture, 
dated October 1, 2012 (the “Landscaping Inspection Report”); 

9) Photographs of the Property showing current conditions;  

10) Reclamation Agreement, dated November 18, 2012 by and between Carlton P. Bates and 
Merium B. Bates as tenants by entirety (the Property owners), and the Town of Amenia, 
recorded as document number 02-2011-6002 on December 21, 2011; and 

11) Copy of the $30,000 bond, dated January 4, 2012. 

For the reasons set forth herein, the Applicant respectfully submits that the requested renewals 
should be granted. 
 
 

Site Plan Approval Renewal 
 
 A Site Plan determination requires the Planning Board to consider the following relevant 
criteria: (1) layout and design of the project area to preserve the natural features of the site to the 
maximum extent practicable; (2) landscaping to buffer or integrate the site with the surrounding 
area, as appropriate; (3) parking and circulation to minimize traffic entering existing roads; and (4) 
miscellaneous standards, including the location of structures to avoid causing noise and light from 
interfering with the use of adjacent properties.  Zoning Ordinance §121-65.D.  

 
2 An affidavit from a licensed radio frequency engineer, as well as as-built drawings are being generated and shall be 
provided in the coming weeks. 
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The Planning Board granted initial Site Plan approval on February 11, 2002, noting that “the 
applicant has complied with all requirements of the Town of Amenia Code.”  February 7, 2002 
Planning Board Resolution, p.1-2. There have been no changes to the Facility that would give cause 
for any change in this finding. 

 
 

Special Use Permit Renewal 
 
 Section 121-46 of the Town of Amenia Zoning Ordinance (the “Zoning Ordinance”) 
regulates telecommunication towers and facilities, and imposes a number of regulations and 
restrictions on such a Special Permit use in order to protect the Town’s character while allowing for 
the safe provision of wireless services to the community.  See Zoning Ordinance §121-46.A.  
 

In approving the Facility in 2002, the Planning and Zoning Boards undertook a thorough 
analysis of the proposed improvements in accordance with the Town Code. Following a period of 
extensive research and investigation, including the adoption of a Negative Declaration under 
SEQRA by the Planning Board as Lead Agency, the Zoning Board granted Special Permit approval 
for the Facility, citing a list of factual findings on which it based its approval, including the 
Facility’s remote location within a densely wooded area, the ability of the Facility to blend into its 
natural surroundings, the absence of environmental pollution or waste produced on site, and the 
Facility’s compliance with all applicable FCC health and safety standards.  See January 9, 2002 
Zoning Board Resolution, p. 6-10.  These findings led the Zoning Board to conclude that the 
Facility would “not impair the public health, safety and general welfare of the Town”, and would 
“encourage appropriate use of land consistent with the purpose of the Telecommunications Law.”  
Id, p. 14. 
 
 The factors upon which the Zoning Board relied in its grant of Special Permit approval 
support renewal of said permit for the Facility. There remains a strong need for the Facility to 
continue providing essential and reliable wireless service to the Town of Amenia. The Facility 
currently provides service to areas along Route 44, Route 22, Route 343, and West Main Street in 
Amenia, and hands off to existing sites within the wireless network, including sites in Millerton to 
the north and Wassaic to the south.  
 

The Facility continues to be operated in a manner that protects the public health, safety, and 
welfare of the community, and causes minimal inconvenience to the environment. There is no 
environmental pollution, such as noise, light, vibration, odors, smoke or hazardous waste generated 
by the Facility. The Facility produces minimal visual impact due to the dense vegetation and natural 
topography of the area. In addition, there is no traffic impact attributable to the unmanned Facility, 
as maintenance visits are infrequent. These findings were made by the Zoning Board in its 2002 
approvals and were again incorporated into its 2011 renewal. See December 15, 2011 Zoning Board 
Resolution, p. 4-5. Additionally, the Facility remains in full compliance with the applicable 
standards and regulations set forth in the Zoning Ordinance.  
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Renewal of the Special Permit will further the goals of the Zoning Ordinance by preserving 
the “character and appearance of the Town, while simultaneously providing . . . for the safe 
provision . . . of wireless telecommunications towers . . .”  Zoning Ordinance § 121-46.A.  The 
Applicant respectfully submits that, for the foregoing reasons, a second ten-year renewal of its 
Special Permit should be granted, so that wireless telecommunication services may continue to be 
provided to the Town. 
 
 The Facility remains in compliance with the applicable Zoning Ordinance requirements, and 
has complied with all of criteria of the 2002 approvals. The design and layout of the Facility is 
minimally intrusive to the environment and preserves the natural surroundings and on-site 
vegetation to the maximum extent practicable while simultaneously meeting the wireless service 
needs of the community. Supplementary landscaping and screening techniques have adequately 
integrated the Facility into the surrounding densely wooded area. The on-site parking and gravel 
access road connecting to Route 44 have provided access to the unmanned Facility for maintenance 
and emergency response vehicles while causing no adverse impact on pedestrian or vehicular 
traffic. Finally, the Facility does not produce any “smoke, gas, odor, heat, dust, noise above ambient 
levels, fumes, vibrations, or flashing lights.” See January 9, 2002 Zoning Board Resolution.   
 
 The Facility is also largely compliant with the conditions of the 2011 Site Plan, Special 
Permit and variance renewals as follows: 
 

1. The Condition contained in the 2002 Approval requiring installation of permahedge 
material and/or green winged slats in the chain link fence and gate is hereby rescinded . . . . 
The ZBA and Planning Board concur that more effective screening of the Facility can be 
obtained through the natural plantings required under the original landscaping plan, as 
modified and supplemented by this Resolution.  

 
2. Within 90 days from the date of this Resolution, Applicant shall file a supplemental 

landscaping plan with the ZBA and Planning Board. That plan shall include: (a) 
replacement of all dead or dying plantings depicted on the original landscape plan, and (b) 
additional natural landscaping and plantings designed to improve the screening of the 
Facility . . . . The Applicant shall complete the work required by that plan within a 
reasonable time period to be specified by the ZBA and Planning Board. 
 
With regard to conditions 1 and 2 above, the Applicant’s predecessor submitted a Landscape 
Plan, which was subsequently approved by the Town. The Property has been naturally 
planted as required. See Landscaping Inspection Report. 
 
Landscaping has generally been maintained on the Property. However, in SBA’s most recent 
visit to the site, it was determined that certain existing plantings will need to be replaced. 
See enclosed photographs of the Property. The Applicant plans to address this during the 
next possible planting season, to ensure newly installed landscaping will survive. 

 
3. Applicant shall cause a generator to be installed on the Property within one year of the date 

of this Resolution. The generator shall have sufficient capacity. Within 90 days the Applicant 
shall file written specifications with the Planning Board and ZBA. 
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TowerCo provided the Town with specifications for a generator on the Property, which were 
approved. A permit application was then filed by TowerCo on behalf of Nextel-Sprint (now 
T-Mobile Sprint), which permit was subsequently issued on May 7, 2012, prior to SBA’s 
involvement with the Property. A concrete generator pad and generator were subsequently 
installed on the Property. 
 
However, in inspecting the Property for this renewal, it has come to SBA’s attention that the 
generator has been removed from the Property. Now that this issue has been identified, SBA 
is working to have the required generator re-installed on the Property. 

 
4. Within 30 days from the date of this Resolution, the Applicant shall cause the November 18, 

2011 Reclamation Agreement between Carlton Bates, Merum Bates, and the Town to be 
recorded in the County Clerk’s office. The Applicant shall provide the Town with proof of 
such recording. 

 
5. The Applicant shall pay a $30,000 reclamation bond. Applicant shall file the bond in form 

acceptable to the Town Attorney within 60 days of this Resolution. 
  

As required by conditions 4 and 5, the Reclamation Agreement was recorded, and a $30,000 
reclamation bond was put in place. See enclosed copies of the Reclamation Agreement and 
bond.  
 

 It is respectfully submitted that for the foregoing reasons, the Applicant is entitled to 
renewal of its Site Plan and Special Permit approvals to continue meeting the wireless service needs 
of the public.  
  
 

Area Variance Renewal 
 
Governing Law 
 

The role of the Zoning Board of Appeals is to provide a safety valve and flexibility from the 
rigid enforcement of the zoning ordinance. Salkin, New York Zoning Law and Practice §§ 27:08 & 
27:09 [4th ed. 2021]. The New York Court of Appeals has held the standard for granting an area 
variance is a balancing test, weighing the benefit to the applicant against the detriment to the health, 
safety and welfare of the neighborhood or community. Sasso v. Osgood, 86 N.Y.2d 374 [Ct App 
1995].  
  

Section 267-b of New York Town Law sets forth the elements that a zoning board is to 
consider in determining whether an area variance should be granted, as follows:   

 
1. whether an undesirable change will be produced in the character of the neighborhood or a 

detriment to nearby properties will be created by the granting of the area variance; 

2. whether the benefit sought by the applicant can be achieved by some method, feasible for 
the applicant to pursue, other than an area variance; 
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3. whether the requested area variance is substantial; 

4. whether the proposed variance will have an adverse effect or impact on the physical or 
environmental conditions in the neighborhood or district; and 

5. whether the alleged difficulty was self-created, which consideration shall be relevant to the 
decision of the board of appeals, but shall not necessarily preclude the granting of the area 
variance. 

The law further requires that after an analysis of the application considering the five factors, 
the Zoning Board is to undertake a balancing test, taking into consideration the benefit to the 
applicant if the variance is granted, as weighed against the detriment to the health, safety and 
welfare of the neighborhood or community, if any.   
 

Further, the Zoning Board is to review each application on its own facts on a case-by-case 
basis. This case has a combination of facts that makes it unique. It is clear in this instance that when 
the Zoning Board balances the benefit to the Applicant in this matter against any detriment to the 
surrounding neighborhood, the benefits must prevail as there is no detriment to the community by 
the granting of the requested variance.  
 
Analysis of the Request for Area Variance Renewal 
 
 1. No Undesirable Change to the Character of the Neighborhood. 
 
 There will be no negative change to the neighborhood from granting the requested variance. 
The monopole has existed at its current height of one-hundred twenty (120’) feet since the Facility 
was initially installed nearly 20 years ago to provide wireless telecommunications service to the 
Town of Amenia. The Facility is tucked into a remote and heavily wooded area and is blended into 
the natural surroundings of the Property to the maximum extent practicable so as to minimize visual 
impact. In fact, if the variance were to be denied, wireless services provided to the Town would be 
significantly impaired, resulting in a negative impact to Amenia residents. Thus, maintaining the 
monopole at its existing height would not produce an undesirable change to the character of the 
neighborhood, but will serve to maintain the services provided to the residents of the Town.  
  

2. No Feasible Alternative. 
 
 The additional fifty (50’) feet above the maximum permitted height in an RA zone of 
seventy (70’) feet is imperative for the Facility to remain technically feasible. A seventy (70’) foot 
monopole would be incapable of transmitting radio frequency signals over the tall trees and rolling 
hills surrounding the Facility and would cause gaps in wireless coverage.3  In addition, an 
exhaustive analysis of alternative locations conducted prior to the Zoning Board’s approval of the 
area variance demonstrated the site on Route 44 to be the only feasible location that would meet 
Sprint Nextel’s service needs. See January 9, 2002 Zoning Board Resolution, p.4-5.  The variance 
requested is thus the minimum necessary to enable the Applicant to continue its provision of 

 
3 SBA has engaged a radio frequency engineer to confirm this analysis. The RF engineer’s report shall be submitted to 
the Town prior to the opening of the public hearing on this matter. 
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wireless services to the public, and there is therefore no feasible alternative to pursue other than 
renewal of the area variance.  
  

3. The Requested Area Variance Renewal Is Not Substantial. 
 
 The Board must consider the magnitude of a requested variance in light of the relative 
impact of the variance. When determining if a variance is substantial, the actual circumstances and 
effects of the proposed variances shall be considered, rather than reliance on general statistics or 
measurements. See Niceforo v. Zoning Board of Appeals of Appeals of the Town of Huntington, 
537 N.Y.S.2d 579 [2d Dept. 1989]; Kleinhaus v. Zoning Board of Appeals of the Town of 
Cortlandt, N.Y.L.J. March 26, 1996, p. 37, col. 7 [Sup Ct Westchester Co. 1996]. The totality of the 
actual facts is the relevant gauge that must be employed.   
 

In both 2002 and 2011, the Zoning Board found that there would be no undesirable change 
or detriment to nearby properties. There has been no change in circumstances that would change 
this analysis. As such, there are no impacts that would cause the requested variance to be considered 
substantial. 
 

4. No Adverse Impact on the Environmental Conditions of the Neighborhood. 
 

The Facility does not generate any kind of waste, nor any type of environmental pollution, 
such as vibrations, noise, light, electrical discharges, odors, smoke, or dirt. See January 9, 2002 
Zoning Board Resolution, p. 7.  The Facility is also unmanned, and thus produces no impact on 
pedestrian or vehicular traffic in the area. Id, p. 9. Moreover, the Facility already exists on the 
Property, so there will not even be temporary impacts from construction work. Therefore, renewal 
of the area variance will not adversely impact the environmental conditions in the neighborhood.  
 
 5. The Difficulty is Not Self-Created. 
 
 The necessity of a variance is created by the topographical characteristics of the area, which 
limit the locations in which a telecommunications facility can functionally operate. The Facility is 
surrounded by dense vegetation, tall mature trees, and various hills, requiring the monopole to 
maintain its existing height in order to provide wireless service to the entire community. Therefore, 
the difficulty is not self-created. 
 

Furthermore, even if the difficulty were deemed to be self-created, statutory law specifically 
provides that this factor alone “shall not necessarily preclude the granting of the area variance”. 
Town Law § 267-b; see also Quintana v Bd. of Zoning Appeals of Inc. Vil. of Muttontown, 120 
AD3d 1248, 1249 [2d Dept 2014](finding that even though there was evidence that an applicant’s 
hardship was self-created and that the requested variance was significant, there was no evidence that 
granting the variance would result in a detriment to the neighborhood). 
 
 
 
 



 

8 
 

 The Applicant respectfully submits that, for the foregoing reasons, it is entitled to a renewal 
of its area variance, since the required balancing of the benefit to the Applicant against any 
detriment to the neighborhood tips in Applicant’s favor. As revealed in the foregoing analysis, there 
will be no determent, and in fact no change at all, to the neighborhood if the variance is renewed. 
 
 We look forward to discussing this matter at the joint Zoning Board of Appeals and 
Planning Board Meeting on November 15, 2021, at which we respectfully request that a joint public 
hearing be scheduled for a mutually convenient date in December.  
 

 
Very truly yours, 

 
Steven Wrabel 

 
 
Encl. 
cc: Paul Van Cott, Esq. 
 SBA 2012 TC Assets, LLC 
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